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9 yay 1976
MEMORANDUM FOR: General Counsel
FROM : Robert %. Gambine
Director of Sascurity
SUBJECT : Proposec Revision of EOC 10450

1. This Office recently furnished your Office with
a recent draft revision of HC 10450, which wns§¥repared
by a subcommittee of "Project 10" (amn organization which
had its origin in the Domestic Council in early 1975 and
whose membership today consists of a representntive of
the Domestic Council Committee on the Right of Privacy
and nine (9) other agencies and departments).

Z. At that time,| lof your Office
was also verbally adviscd of the limited, informal involve-
ment of this Office in the revisien of EQ 10450,

3. The draft revision in question is the sixth (6th)
considered by the committee., While we understand that
there is still a lack of consensus among the committee,
we also understand that it is the desire of the Domestic
Council Committee on the Right of Privacy to refer the
matter to the Office of [{ansgement and Budget for formal
coordination with the various departments and agencies
of the Executive Branch.

4. We understand that the Civil Service Commission
has reservations concerning the inclusion and use of tie
last draft of procedures relating to the termination of

25X1A

employecs based on the Act of 26 August 1950 (5 U.5.C. 1870 ed.

7501 et seq.). We are uaable to predict at this time if

another draft will be submitted by the Project 10 Committee.

In any event, based on our review of the last three drafts,
it appears that the fipal draft will contain several items
that are of concern to tais Office.
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5. Before setting out these specific items, I would
like to invite your attention to the exemption for the
Agency as set forth in Section 3(b) of the last draft which
was forwarded to your Office. It would appear that the
Committee intends that this exemption be limited to our
Investigation and Security Adjudication Program only. L
This exemption first appeared in the fifth (5th) draft in
somewhat broader language whici oxcluded the CIA's personnel
security suitability and adjudication program from Civil
Service Commission “"regulations, guidelines, and oversi ht,
and from the provisions of this Urder which coafiict wigh
procedures or requirements of a program operatiag under
statutes or other Executive Order,™

6. We realize that some, if not all, of the following
items that may appear to be beyond the scope of the CIA
exemption as it appears ia the last draft may neverthealess
still not be binding upon the Agency, because they may be
inconsistent with the Diractor's statutory authority or
that conferred upon hinm by Executive Order 11905. Your
opinion and assistance is solicited in this matter in order
that we can avoid future problems and/or potential embarrass-
ment for the Agency.

7. Saction 6(c) of the draft would give the DCI the
duthority to designate "Positions of Special Trust.” As
you are aware, the formsr DBCI, by memorandum dated 29 May
1953 to the Chairman of the €ivil Service Commission,
designated all "regular pesitions in the Central Intelligence
Agency' as semnsitive positiens within the meaning of EG 10450.
It is believed that all staff positions of the Agency would
have to be designated and certificd as "Positions of Special
Trust.” In this conaection, it is noted that Section 6(c)
(2)(ii) requires an annual certification of the validity
of the designation of such positions to the Civil Service
Commission,

8. Section 7(£)(2) of the draft requires written
notice to the individual prior to the initiation of an
investigation. Compliance with this section would not be
possible in most of our covert investigations and would
create serious cover problems in otiers because of the cover
mechanisms utilized by this Office in the conduct of investi-
gations. This requirement probably falls within the exclusion
referred to above, if not, it is belisved that we would be
exempted from same by virtue of it being inconsistent with
tie language of Section 4(L)(8) of EO 11905. It is
acknowledged that privacy matters contained in Section 7(f)(2)
should properly be inciuded in a statenent furnished to all
staff applicants.
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9, Similar to the above, Section 8(e) requires that
nthe individual shall be informed of the completion of anj
investigation conducted pursuant to this Order and shall ve
informed of the final suitability determination.” We believe
that we would be exempt from the above based on the veasoning
as set forth in the above paragraph.

10. We do not believe that we could comply with the
language in Section 9(b) for cover and security reasons.
Prior to our receipt of the last draft, we werae advised
by a representative of the Civil Service Commission that
such requirement was intended to apply to the "competitive
service” only, and that CIA woulé therefore be exenpted.

It is noted, however, that the lsnguage ip the last draft

has been changed to include both the "competitive or
excepted service.” 1 believe that it is absolutely esseantial
that action be taken to ensure that we are exempted from
compliance with this section, unless your Office is certain
that we are already exempted therefrom.

11. As indicated abeve, we understand theat the Civil
Service Commission's principal objectien to this latest
draft invoives the language in Section 10, which is based
on the Act of 26 August 1950. In this connectlon, your
attention is invited to the applicable provisions of

It is believed that we would be exempt from the
procedural requirenents of Section 10(a) and Section 10(b)
including affording the subject of an adverse action an
opportunity to be represented by counsel and the opportunity
of cross-examination, as & result of the DCI's authority
under Section 102(c) of the National Security Act of 1947.
Nevertheless, in view of the current emphasis on due
process, if and when EO 10450 is revised, it is believed
that[_______ |will also aave to be revised.

12. Section 13(d){i) would continue the 2O 10450
requirement that each agency furnish the Civil Service
Commission with the names of all persons who ware investi-
gated, and the names of euch person whose employment was
suspended or terminated. As you are aware, weé were
exempted from both requircments by agreement Wwith the
Civil Service Commission. It is believed that action
should be taken to continue such exemption prior to the
promalgation of the new Hxecutive Order.
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13. PFor your information, there are other areas
including the scope of investigation, etc., wirich do not
meet our current investigative standards. We believe that
we would be exempt from same based on the langeage in
Section 3(b) and Section 4(b)(8) ef EO 11905. Nevertheless,
we would be affected by same inasmuch as we may not be able
to accept clearances based on such investigatioens for access
to our compartmented clearance information or for liaison
approval purposes without conducting further imvestigatiowu.
As a practical matter, we realize that it is probably
impossible to reverse this trend which was started several
years ago by the Civil Service Commission. We, of course,
will continue to monitor this development and &djust our
procedures accordingly.

14. Your expeditious attention to tais matter will
be appreciated.

Robert W. Gambino

Distribution:
Orig § 1 - Adse
1 - D/Sec
1 - C/PPG
1 - C/CD
1 - Chrono

os/psI/co[ __ Imif (17/5/76)
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